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OUR CHINESE TREATIES; AND LEGISLA- 
TION; AND THEIR ENFORCEMENT. 

BX STEPHEN W. NICKERSON, IMPERIAL CHINESE CONSUL AT 
BOSTON, MASSACHUSETTS. 



To understand properly the present attitude of the Imperial 
Chinese Government and of intelligent Chinese as to commercial 
and other relations in the future between China and the United 
States, we must review the history of the past relations of the two 
countries, by glancing at the treaties that have been made, and by 
examining the legal status of Chinese persons as to citizenship 
and residence in the United States; next, we must look at the 
legislation by Congress affecting these treaties, and the Chinese 
within our borders; then we must pay some attention to the 
regulations made by administrative officers, by authority of Con- 
gress, relating to the exclusion of the Chinese; and, finally, some 
of the judicial decisions about the exclusion laws and the regula- 
tions, made by the Supreme Court, should be considered. 

I. The treaties made. — The first treaty, made in 1844, contained 
mutual declarations of peace and friendship, with stipulations 
about commercial intercourse at certain Chinese ports and for 
protection for Americans while peaceably attending to their affairs 
in China. The second treaty, made in 1858, reiterated the pledges 
of peace and amity between the two nations. But neither of these 
two treaties touched upon the migration and immigration of the 
citizens and subjects of the two nations. 

The third treaty — that of 1868, known as the "Burlingamo 
treaty" — by its Article V cordially recognized: 

" the inherent and inalienable right of man to change his home and 
allegiance, and also the mutual advantage of the free migration and 
immigration of their citizens and subjects from the one country to the 
other for purposes of curiosity, of trade, or as permanent residents." 
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Article VI provided that: 

" Citizens of the United States visiting or residing in China shall 
enjoy the same privileges, immunities or exemptions in respect of travel 
or residence as may there be enjoyed by the citizens or subjects of the 
most favored nation. And, reciprocally, Chinese subjects residing in 
the United States shall enjoy the same privileges, immunities and 
exemptions in respect to travel or residence as may there be enjoyed by 
the citizens or subjects of the most favored nation." 

The fourth treaty, known as the " Supplementary Treaty," of 
November 17, 1880, by its Article I provided that: 

" Whenever, in the opinion of the Government of the United States, 
the coming of Chinese laborers to the United States, or their residence 
therein, affects, or threatens to affect the interests of that country, or 
to endanger the good order of the said country or of any locality within 
the territory thereof, .... the Government of the United States may 
regulate, limit or suspend such coming or residence, but may not abso- 
lutely prohibit it. The limitation or suspension shall be reasonable, and 
shall apply only to Chinese who may go to the United States as laborers, 
other classes not being included in the limitations. Legislation taken in 
regard to Chinese laborers will be of such a character only as is necessary 
to enforce the regulation, limitation or suspension of immigration, and 
immigrants shall not be subject to personal maltreatment or abuse." 

Its Article II declares that: 

" Chinese subjects, whether proceeding to the United States as 
teachers, students, merchants or from curiosity, together with their body 
and household servants, and Chinese laborers who are now in the 
United States, shall be allowed to go and come of their own free will and 
accord, and shall be accorded all the rights, privileges, immunities and 
exemptions which are accorded to the citizens and subjects of the most 
favored nation." 

The fifth treaty, that of December 8, 1894, agreed that, " for a 
period of ten years, beginning with the date of the exchange of 
the ratification of this Convention, the coming, except under 
the conditions hereinafter specified, of Chinese laborers to the 
United States shall be absolutely prohibited." Its Article III 
continued the rights of the privileged classes of coming to and 
residing in the United States. Its Article IV gave to all Chinese, 
even laborers, " for the protection of their persons and property 
all rights that are given by the laws of the United States to citi- 
zens of the most favored nation, excepting the right to become 
naturalized citizens." This treaty was terminated by China at 
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the expiration of ten years, in accordance with terms of its Article 
VI applicable to both countries. 

The sixth treaty was signed at Shanghai on October 8th, 1903, 
the ratifications being exchanged at Washington on January 13, 
1904, and was designed to " extend further the commercial rela- 
tions between ' the United States and China/ " and otherwise to 
promote the interests of the peoples of the two countries. By its 
Article IV, the Chinese Government undertook to abolish the 
system of taxation known as " lihin," on a date to be agreed upon, 
when the provisions of that article had been accepted by the 
Powers having treaties with China. Article V fixes the tariff 
duties to be paid by citizens of the United States on goods im- 
ported into China, as set forth in the schedule annexed to the 
treaty; and provides that citizens of the United States are at no 
time to pay other or higher duties than those paid by the citizens 
or subjects of the most favored nation, and that Chinese subjects 
are not to pay higher duties on their imports into the United 
States than those paid by the citizens or subjects of the most 
favored nation. A number of other very valuable and important 
provisions are contained in this treaty, which we have not space 
to enumerate, the agreement on the part of the Chinese Govern- 
ment to establish a system for the protection of trademarks, copy- 
rights and patents being of the number. 

II. Status of Chinese in the United States. — The first question 
to arise, when considering the status of persons of Chinese descent 
in the United States, is whether such persons can be American 
citizens. The answer is : Yes, by birth here ; but not by naturaliza- 
tion. In the case of Wong Kim Ark (169 U. S.), a majority of 
six of eight sitting Supreme Court Justices decided that : 

"A child born in the United States, of parents of Chinese descent, 
who at the time of his birth are subjects of the Emperor of China, but 
have a permanent domicile and residence in the United States, and are 
there carrying on business, and are not employed in any diplomatic or 
official capacity under the Emperor of China, becomes at the time of his 
birth a citizen of the United States, by virtue of the first clause of the 
XlVth Amendment of the Constitution, which says that ' all persons 
born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they 
reside.' " 

Chinese persons born in China cannot be naturalized, like white 
or African aliens, by proceedings under the naturalization laws. 
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This is for want of any statute or treaty authorizing or permitting 
such naturalization. And, indeed, by the treaty between the 
United States and China, made in 1868 and promulgated in 1870, 
the Burlingame treaty above mentioned, it appears that " nothing 
herein contained shall be held to confer naturalization upon citi- 
zens of the United States in China, nor upon the subjects of 
China in the United States." 

Only whites could be naturalized, until later in the year 1870, 
when Congress for the first time extended the naturalization 
laws "to aliens of African nativity and to persons of African 
descent." This extension, as embodied in the Eevised Statutes, 
took the form of providing that those laws should " apply to 
aliens, being free white persons, and to aliens of African na- 
tivity, and to persons of African descent* 

Moreover, the Act of 1882 expressly provided that " hereafter 
no State Courts, or Courts of the United States, shall admit 
Chinese to citizenship." In the case of Fong Yue Ting, the Su- 
preme Court said : " Chinese persons not born in this country 
have never been recognized as citizens of the United States, nor 
authorized to become such under the naturalization laws." 

The next question arising as to Chinese persons is: Can they 
be excluded or expelled at will by the United States? The 
answer is : Yes, subject to certain exceptions. So a majority of the 
Supreme Court decided in the case of Fong Yue Ting. Six of 
the nine Justices thought that, under the Acts of Congress known 
as the " Chinese Exclusion Acts," the United States has rightfully 
exercised the power to exclude and to expel from this country 
Chinese persons, born in China and still subjects of the Emperor, 
and persons of Chinese descent, wherever born, owing allegiance 
to whatever Government, and this despite the acquisition by such 
persons of a commercial domicile here, for reasons applicable to 
all aliens, and inapplicable to citizens of any race or color. 

Thus it was said by the Supreme Court that the right to ex- 
clude or to expel all aliens, or any class of aliens, absolutely or 
conditionally, is an inherent, inalienable right of every sovereign 
and independent nation; that the power, being a power affecting 
international relations, is vested in the political departments of 
the United States Government, and is to be regulated by treaty, or 
by Act of Congress; and that the power to exclude and the power 
to expel are but parts of one and the same power. 
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This case was decided correctly so far as the power to exclude 
is concerned; but the powerful reasoning of the three dissenting 
Justices seems to throw doubt on the power to expel. Justice 
Brewer dissented, and spoke of the facts that a Chinese person, 
arrested in one district, may be taken to another district, as has 
been done, and put upon his examination at a great distance 
from his residence, and that the Act made no provision to enable 
him to compel the attendance of witnesses. Justice Field, also 
dissenting, asked : " What assurance have we that it [Congress] 
may not declare that naturalized citizens of a particular country 
in the United States, after a certain day, unless they have in their 
possession a certificate, etc.," may be expelled? Chief -Justice 
Fuller, also dissenting, said: "It [the Act of 1892] contains 
within it the germs of the assertion of an unlimited and arbitrary 
power, in general, incompatible with the immutable principles 
of justice, inconsistent with the nature of our Government, and 
in conflict with the written Constitution by which that Govern- 
ment was created and its principles secured." 

III. Legislation. — We come next to the legislation by Congress 
affecting the Chinese treaties and the Chinese. In 1882, Congress 
passed an Act, entitled " An Act to execute certain treaty stipula- 
tions relating to Chinese." The treaty meant was that of 1880 — 
a treaty unwillingly made on the part of China — which, we have 
seen, expressly states that the limitation of Chinese immigration 
" shall be reasonable, and shall apply only to Chinese who may 
come to the United States as laborers, other classes not being in- 
cluded in the limitation," for such are the words of the solemn 
treaty. This Act of 1882, among other things, executed the treaty 
by entirely forbidding, for ten years, any Chinese laborer to come 
to the United States, or having come, to remain here. It pro- 
vided that laborers already in the country might go to China and 
return only after obtaining certain certificates of identification 
from collectors of customs; and that the privileged classes under 
the treaty — teachers, students, merchants, etc., — must obtain 
certificates of identification from the Chinese Government in the 
English language, or accompanied (if in Chinese) by an English 
translation, containing many requirements; it also provided for 
the deportation of any Chinese person found unlawfully here. 

An Act was passed in 1884 to amend (». e., to make more 
harsh) the Act of 188&; it also forbade any Chinese laborer to 
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come into the United States for ten years. Both Acts bore 
heavily against the Chinese, the latter Act being made applicable 
to all subjects of China and every Chinese person, whether sub- 
jects of China or of any other foreign Power; and the word 
"laborers," by the terms of the 1884 Act, was made to include 
both skilled and unskilled laborers, as well as miners. The 
certificates of returning laborers, and the certificates required of 
the privileged classes, were made the sole evidence of their rights, 
respectively, to return and to enter. 

In September, 1888, Congress passed " An Act to prohibit the 
coming of Chinese laborers to the United States." It narrowed 
down the return of laborers to those who left wife, child or parent 
in the United States, or property or debts due them therein to the 
amount of one thousand dollars, besides increasing the require- 
ments of the return certificates. 

In October, 3 888, Congress passed an Act, supplementary to the 
Act of 1882, which " executed " the treaties then in force with a 
vengeance, by entirely prohibiting the return of all Chinese 
laborers to the United States, and by explicitly declaring void and 
of no effect the return certificates already granted under the Act 
of 1882. No more return certificates could thereafter be given, 
no Chinese laborer could thereafter lawfully return; and even 
American citizens of Chinese descent, born here, were excluded 
under this Act, which remained in force until the treaty of 1894 
came into effect. Let it be remembered that the treaty then exist- 
ing forbade the United States to prohibit the coming of Chinese. 

The next Act — that of May, 1892 — was entitled "An Act to 
prohibit the coming of Chinese persons into the United States." 
It made still more rigorous the legislation then existing, for it laid 
the burden of proof upon the Chinese — i. e., it presumed them 
guilty — a presumption contrary to the common law; it ordered 
that a Chinese person convicted and adjudged to be not lawfully 
entitled to be or remain in the United States should be im- 
prisoned at hard labor for a period not exceeding one year, and 
thereafter deported from the United States; it enacted that on an 
application by a Chinese person seeking to land in the United 
States, to whom that privilege had been denied, for a writ of 
habeas corpus, no bail should be allowed; it commanded all 
Chinese laborers within the limits of the United States at the 
time to apply to the Collectors of Internal Revenue within a year 
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for a certificate of residence, and made it the duty of United 
States officials to arrest and deport laborers without such certifi- 
cates, unless they could establish to the satisfaction of a judge, 
by at least one credible white witness, certain facts difficult to 
prove as an excuse. It authorized the Secretary of the Treasury 
to make rules and regulations for the efficient execution of this 
Act; and that official made some rules and regulations that cer- 
tainly did not lighten the incidence of any of the legislation upon 
the Chinese, whether laborers or of the privileged classes. 

In November, 1893, Congress passed some more anti-Chinese 
legislation, in the form of an Act to amend (make more rigorous) 
the Act of 1892; for, by the definition of the word "laborer," 
Congress included with skilled and unskilled manual laborers 
and miners, fishermen, hucksters, peddlers, laundrymen, and those 
engaged in taking, drying, or otherwise preserving shell or other 
fish. The Chinese word in the Chinese copy of the treaties 
meaning " laborers " justified no such interpretation. 

A returning merchant, to enter the country thereafter, had to 
establish, by two credible witnesses other than Chinese, certain 
facts difficult of proof, or be refused entrance. Orders of deporta- 
tion of all classes of men were to be executed by holding the 
prisoners in the custody of the United States Marshal without 
bail, until deportation actually took place. Many poor China- 
men, not all laborers by any means, have languished in jail for 
months at a time under this provision of the law. 

In August, 1894, Congress legislated that an alien (this in- 
cluded Chinese, of course), excluded from admission to the 
United States under any law or treaty then existing, or thereafter 
made, by the decision of an Immigration or Customs officer, had 
only an appeal to the Secretary of the Treasury. This meant 
that the decision of a single minor United States official was final, 
unless the busy Secretary of the Treasury, away off in Washing- 
ton, should reverse it. 

By joint resolution in 1898, Congress forbade further immigra- 
tion of Chinese into the Hawaiian Islands, and forbade Chinese 
to enter the United States from the Hawaiian Islands. 

In June, 1900, the Commissioner-General of Immigration was 
put in charge of the administration of the Chinese Exclusion 
Law, under the supervision and direction of the Secretary of the 
Treasury. This, the writer thinks, was wise. 
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In March, 1901, Congress passed an Act supplementary to the 
prohibiting Act of 1892, which provided: 

"That no warrant or arrest for violations of the Chinese-exclusion 
laws shall be issued by United States commissioners, excepting upon the 
sworn complaint of a United States district attorney, assistant United 
States district attorney, collector or inspector of customs, immigration 
inspector; United States marshal, or deputy United States marshal, or 
Chinese inspector, unless the issuing of such warrant of arrest shall 
first be approved or requested in writing by the United States district 
attorney of the district in which issued." 

How this law has been obeyed by United States officials, and 
how carefully the spirit of it has been observed, is plain from the 
fact that, on a Sunday evening in October, 1903, about three 
hundred Chinamen were dragged from their homes, restaurants, 
club-rooms and shops, in the city of Boston, Massachusetts, by 
police under the control of United States Chinese Inspectors 
under the orders of the Immigration Commissioner of the port, 
arrested and imprisoned in the Federal Building — and all with- 
out any warrant at all, unless one or two warrants first issued 
can be said to have justified the proceeding. The next day, war- 
rants were sworn out for the men the officials dared to hold — 
about one hundred in number. A United States District Judge 
surprised the able counsel who took the matter before him on 
behalf of the Chinese by deciding that this raid was lawful, and 
that the arrests were lawful, though without warrants for all but 
possibly two of the arrested persons, although Article IV of the 
treaty of 1894 was then still in force. Let it be remembered that 
Chinese persons were at the time entitled by treaty to the protec- 
tion of the United States; and that Section 1977 of the United 
States Eevised Statutes said that " all persons within the juris- 
diction of the United States shall have the same right ... to the 
full and equal benefit of all laws and proceedings for the security 
of persons and property, as is enjoyed by white citizens, and 
shall be subject to like punishments, pains, penalties, taxes, 
licenses and executions of every kind, and to no other." 

Would the judge in question have decided that such proceedings 
were legal, if three hundred British or German subjects or French 
citizens had been raided and arrested without warrants ? 

In April, 1902, Congress passed another Act " to prohibit the 
coming into, and to regulate the residence within, the United 
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States" of Chinese and persons of Chinese descent. This Act 
continued in force the anti-Chinese laws then in existence, " so 
far as the same are not inconsistent with treaty obligations." It 
transferred all the power possessed by the Secretary of the 
Treasury under the Chinese laws to the Secretary of Commerce 
and Labor for the future, the Commissioner-General of Immigra- 
tion becoming a subordinate also of the latter Secretary. 

IV. Regulations by administrative officers.— Some new and 
much more drastic regulations were made by the new Secretary 
in July, 1903. Some of the enormities which can be legally perpe- 
trated under these regulations were pointed out in this Eeview, in 
the number for March, 1904, by Mr. Wong Kai Kah, the Deputy 
Commissioner of the Imperial Chinese Government to the late 
Louisiana Exposition at St. Louis, Missouri. The limits of this 
article forbid any attempt here to discuss them. 

V. Judicial decisions. — We turn now to the consideration of a 
few of the decisions of the United States Supreme Court bearing 
upon the Chinese. In the recent case of the United States vs. 
Sing Tuck (194 U. S.), a majority of the Justices of the Su- 
preme Court decided that the petition, by Chinamen, for a writ 
of habeas corpus in order to regain their liberty, ought not be 
entertained, the case being one in which certain persons of Chi- 
nese descent who sought to enter this country had been detained 
at the border by a Chinese Inspector. The Chinamen in question 
claimed to be native-born and asserted American citizenship. The 
majority of the Court said that the Act of August 18, 1894, gave 
the executive officers in the case (Chinese Inspectors and In- 
spectors of Immigration) the right to determine the question of 
citizenship ; and that, because in this case the adverse decision had 
not been reversed on appeal to the Secretary, the writ of habeas 
corpus would not lie. 

Justice Brewer, in his dissenting opinion, reminds the majority 
of the Court that it had previously described American citizen- 
ship as an "inestimable heritage." He criticises the opinion 
of the majority in admirable words, and evidently believes that 
the nature and theory of our Government, and the principles upon 
which it ought to rest, do not leave room for the exercise of 
purely personal and arbitrary power. Amongst other things, he 
says: " I never supposed that Courts could deny a party a hearing 
on the ground that they did not believe it probable that he could 
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establish the claim which he makes." The Apostle Paul was per- 
mitted to appeal to Cassar. 

In the Japanese Immigrant ease (189 U. S.), a majority of the 
Court — the same Justices, Brewer and Peckham, dissenting — 
had previously denied a writ of habeas corpus in the case of a 
woman about to be deported, after arrest and imprisonment, by 
the decision of a single minor executive official, although the poor 
creature was entirely ignorant of the English language, was un- 
aware of the nature of the proceedings against her, and had had 
no opportunity to be heard. Of course, this decision under the 
immigration laws foreshadowed the Sing Tuck decision above 
mentioned. 

But, in the case of the United States vs. Ju Toy, decided May 
8th last, a majority of the Court held (the Japanese case being 
used as a precedent) that a Chinese person who alleged he was a 
native-born American citizen, and who had just been decided to 
be such a citizen by a United States District Court, was not en- 
titled to a writ of habeas corpus to regain his liberty and his 
country, because immigration officials had previously decided he 
was not a citizen. In this case, the majority did not have an 
excuse for refusing the writ such as they had in the Sing Tuck 
case, for an appeal had previously been made to the Secretary of 
Commerce and Labor from the Immigration official's denial of 
the right to enter. Mr. Justice Brewer dissented, in an opinion 
that every lover of liberty should read, and Justices Peckham and 
Day joined in the dissent. 

Summary. — This hasty review of the treaties, legislation and of 
certain judicial opinions affecting the Chinese, shows that the 
United States Government by the Burlingame Treaty of 1868 
virtually invited the Chinese to come to this country; that the 
invitation may be said to have been recalled by the treaty of 1880 ; 
that all subsequent legislation has been in derogation of Chinese 
treaty rights, much of it being deliberate violations thereof; and 
that the decisions of the United States Supreme Court have pro- 
gressed in their harsh interpretation of the rights of persons of 
Chinese descent, until the last decision of the majority of that 
body is a grave menace to the liberty of native-born white Amer- 
ican citizens. 

Stephen Westcott Nickersost. 



